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nullified by legislative action. 6 These facts suggest that on 
principle the Workman case might possibly bear reconsideration. 
The real basis of the doctrine of the last named case is that the 
public interest is so vitally involved in the sale of a fractional por- 
tion of a railroad right of way that it must be presumed that the 
legislature did not intend general words such as "land," or 
"property," as used in the authorization of the sale, 7 to include 
such property as a fractional portion of a railroad right of way. 
The fact that the public interest is vitally concerned is a pre- 
requisite to the application of this doctrine. But, in reality, would 
the public interest be vitally affected by the authorization of the 
sale of a fractional portion of a railroad right of way? The- 
oretically, it might possibly have been argued prior to 191 5 that this 
question should be answered in the affirmative, but in that year 
the legislature cut the last prop from under this argument by giving 
the Railroad Commission power to co-ordinate, in the public inter- 
est, the service of the various railroads of the state : 8 practically, 
this question could never have been answered in the affirmative, 
for no solvent railroad would ever allow its road to be cut in two 
to pay a validly levied special assessment. If the situation ever 
actually came to a point where it was either a question of the rail- 
road's paying the assessment, or having a portion of its right of 
way sold, the railroad would choose the former course. The 
anomaly of freeing any one — even one exercising such a high pub- 
lic trust as a railroad — from the duty of bearing his share of the 
expense of public work ought, if possible, to be avoided. 

R. E. H. 

Persons: The Status of Convicts. — The Corpus Juris of 
Justinian imposed the loss of the status libertatis on one con- 
demned of crime. This meant not only the loss of liberty but the 
loss of juristic personality and civil rights as well. 1 So also by 
the ancient common law one guilty of treason or other felony suf- 
fered the double penalty of loss of liberty and loss of legal exist- 
ence denominated civil death. 2 So persistent in juristic thought 
has been this ancient conception of loss of status or capacity as 
incident to conviction for crime, that we find a ban, in many 



6 Gilsonite Construction Co. v. St. Louis, I. M. & S. Ry. Co. (1912) 
240 Mo. 650, 144 S. W. 1086; Heman Construction Co. v. Wabash R Co' 
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respects similar to the loss of the status libertatis of the Romans 
and to the civiliter mortuus of common law, imposed upon felons 
by the law of California to-day. 

Due to the limited number of adjudicated California cases the 
status and capacity of convicts in this state is to some extent 
unsettled. The recent case of Castera v. Superior Court 3 has, 
however, determined the status of convicts as regards civil actions 
to which the prisoner is a party. The following three questions 
are suggested by the case: can a convict sue, can a convict be 
sued, and, finally, if he can be sued, can he defend himself? The 
court held that section 673 of the Penal Code imposing civil death 
upon convicts sentenced for life, and section 674 imposing "the 
loss of all civil rights" upon those in state's prison for less than 
life, did not prevent a convict from being sued although it did pre- 
vent the convict from bringing suit. This decision is in accord 
with the common law rule. 4 The final question, can a convict 
defend himself if sued, was not decided by the court. Justice and 
reason would, however, dictate that he should be allowed to defend 
a suit brought against him, and a New York court has so held in 
a decision under a statute similar to ours. 5 

Before attempting more completely to indicate the rights and 
disabilities of convicts, the sources of these rights and disabilities 
should be noted. An early California case held that "the dis- 
abilities imposed by the common law upon persons attainted of 
felony are unknown to the laws of this state." 6 No consequences, 
therefore, follow conviction except such as are declared by the Penal 
Code, by judicial decisions thereunder and by the state constitu- 
tion. What are the rights and disabilities so declared? In general, 
to quote the language of the Supreme Court of California, it may 
be said that a convict is deprived of "all rights whose existence or 
enjoyment depends upon some provision of positive law." 7 A 
specific enumeration of the rights lost includes among others, 
political and contractual rights, the rights of suffrage, marriage, 
and inheritance, and finally the right to remain at liberty and 
enjoy the benefits of one's own labor. 8 The rights and capabilities 
retained embrace the right to the protection of one's person, the 
capability of making and acknowledging a sale or conveyance of 
property, competency as witness in a trial of a criminal action and 



3 (Feb. 15, 1916), 23 Cal. App. Dec. 61, 159 Pac. 735. 

4 Guarantee Co. v. First Nat. Bank (1898), 95 Va. 480, 28 S E 909 
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in conclusion the benefit of having the statute of limitations cease 
running against him while in prison. 9 

Having observed the status of the criminal in Roman law, at 
common law, and finally under California law, it will perhaps be 
not inappropriate to conclude with a brief suggestion as to what 
his status ought to be in the future. The tendency of modern 
juristic thought, as found in the criminal statutes of some of our 
progressive states, is away from the harshness and barbarism of 
the Roman and common law. Civil death seems today a somewhat 
impracticable and doubtful penalty. It is hard to apply and often 
inflicts a greater injury upon the innocent family or relatives of 
the felon or even upon the state itself, in tying up his property, 
than it does upon the convict. And finally, it is not in accord with 
the modern notion that imprisonment of the felon is rather a means 
for protecting society, than a punishment imposed upon the indi- 
vidual. A statute similar to that in New York or Kansas, provid- 
ing for the appointment of a trustee to administer the felon's affairs 
would as a practical matter accomplish all that is desired, and at 
the same time might well meet with the approval of many who 
would be unwilling to see the rules relating to civil death com- 
pletely abrogated. 10 

H. A. J. 

Vendor and Purchaser: Nature and Waiver of Vendor's 
Lien. — In Brawn v. Kahn 1 the vendor sued on a note given for the 
balance of the purchase price of real estate and obtained a money 
judgment. He caused an issuance and levy of execution thereon. 
Later he abandoned his execution lien and commenced an action 
on the judgment recovered on the note. In this action he claimed 
a vendor's lien and asked to have the property sold to satisfy this 
lien. The court, overruling dicta in early California cases, 2 allowed 
the recovery. The defendant appealed alleging that the plaintiff 
had waived his vendor's lien by bringing a personal action and 
obtaining a personal judgment on the note followed by execution 
thereon. The lien of an unpaid seller of real estate, although sug- 
gested by the Roman law covering the sale of personal property, 
is a creation of the English Courts of Chancery. 3 Many states, 
including California, following the English cases, hold that the 
lien exists irrespective of express reservation. 4 "Upon principle," 



9 Cal. Pen. Code, §§ 676, 675; Cal. Code Civ. Proa, § 328. 

10 New v. Smith (1906), 73 Kan. 174, 84 Pac. 1030; Kansas Gen. Stat. 
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